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every now and then something in the 
news appears as a reminder that most 
intellectual property rights do not last 

forever. That happened in June when an appeals 
court ruled on a dispute involving Arthur Conan 
Doyle’s character sherlock holmes.

Before discussing that particular case, 
let’s review some basics.  Article 1, section 
8, Clause 8 of the Constitution provides that 
Congress shall have the power to promote the 
progress of science and useful arts by securing 
“for limited times” to authors and inventors the 
exclusive right to their respective writings and 
discoveries.  

within this broad framework, over the 
years, Congress has passed laws that set forth 
with more particularity what “limited time” is 
appropriate. The limited time depends on the 
type of intellectual property.

For patents, the rule used to be simple:  
the patent term was 17 years from issuance.  
however, in some cases a patent can linger 
for many years in the u.s. patent office — in 
rare cases even a decade or more — before 
being issued or granted. so, to avoid disrupting 
a given industry with 17 years of exclusivity 
long after the market for an invention matures, 
the law was changed. The nominal expiration 
date of a patent filed today is 20 years from the 
filing date.  

however, extensions beyond the 20 years 
are given for certain delays by the patent 
office, and the patent will lapse before the 20  
years if required maintenance fees are not paid.

For trademarks, common law rights arise 
automatically from the use of a trademark in 
commerce, and the continued existence of 
those rights depends only on the trademark 
remaining in use.  

The federal trademark registration system 
established by Congress provides important 
advantages over common law rights. A 
federal trademark registration, once obtained, 
lasts for 10 years (with a suitable declaration 
filed during the 5th year). The registration 
can however be extended indefinitely, in 10 
year increments, by payment of the required 
renewal fees coupled with continued use of the 
trademark in commerce.

For copyrights, the situation is very 
complex.  The term of copyright protection 
can depend on numerous factors, including 
but not limited to:  (1) the type of work, e.g., 
whether it is a textual or graphical work, sound 
recording, architectural work, etc.; (2) whether 
the work is published or unpublished; (3) if 
published, the year of publication; (4) whether 
the work was published anonymously or as a 
“work made for hire;” (5) the country of first 
publication; (6) the death date of the author; 
(7) whether publication included a copyright 
notice; and (8) whether copyright was 
“renewed.”  Amidst this complex backdrop is 
a simple rule with few exceptions:  books that 

were first published in the u.s. before 1923 
are in the public domain.

This brings us to the sherlock holmes 
dispute. Arthur Conan Doyle published a total 
of 56 stories and 4 novels about holmes, the 
first appearing in 1887 and the last in 1927.  
Most of the stories were published before 
1923, but the last 10 were published from 
1923-1927.

in the relevant (modern) time period, the 
copyright in the earlier stories had expired, 
but the copyright in the last 10 stories was still 
alive. 

A writer named Leslie Klinger co-edited a 
book about holmes. The book featured modern 
stories inspired by, and depicting, the now-
famous detective and his trusted companion 
Dr. watson. The Doyle estate learned of the 
project and contacted the would-be publisher 
regarding a license under its (remaining) 
copyrights. Klinger believed a license was 
unnecessary because of the expired copyrights, 
but the Doyle estate disagreed and threatened 
to prevent distribution of the book.

Klinger then sued the Doyle estate. The 
estate apparently acknowledged the expiration 
of copyright in the early stories, but argued 
that the sherlock holmes character was not 
fully developed or perfected until all of the 
stories (including those still copyrighted) were 
published. it compared a fully-developed 
literary character to a mural, which is first 
only sketched and later completed by being 
carefully painted. Thus, it argued, Klinger 
needed a license under the still-copyrighted 
holmes stories, even though the book only 
copied elements from the earlier (expired) 
stories.

in June, the 7th Circuit Court of Appeals 
rejected the estate’s arguments and affirmed a 
judgment for Klinger. The court affirmed that 
when a story falls into the public domain, the 
story elements — including characters covered 
by the expired copyright — become fair game 
for later authors. Based on this ruling, we can 
look forward to more books and other media 
featuring the great sherlock holmes.

sherlock Holmes and 
the expired copyright

Stephen Jensen is an attorny with Wilhelm Law, 
S.C. 
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Commercial Property: Approx 12.4 Acres 
on Lake Michigan, City of Menominee

Hansen & Young,Inc.Hansen & Young,Inc.Hansen & Young,Inc.

This is a great investment opportunity located right on Lake 
Michigan with a nice shoreline & adjacent to Michigan Shores 
subdivision. Has great potential for offices or residential 
development with astounding views! With 2 access points this 
property is a must see!
TERMS: 10% down bank draft or check, balance due at closing in 50 days. 10% 
buyer’s fee added to final bid price. Co-broke is encouraged. More details online.

901 39TH AVENUE, MENOMINEE, MI 
Online Auction Ending Tuesday, September 30

with
1264 5th Ave, Prairie Farm, WI

Bryce Hansen 715-418-1030;  
Roger Hansen 715-781-7172 or Barry Hansen 715-418-1200 
Wisconsin Registered Auctioneer License # 225, 227, 2434
with Nellie Beland 906-864-2942 - www.superiorauction.net 
Superior Auction & Appraisal LLC - 1107 13th St, Menominee, MI

Small business owners looking for workshops, one-on-one coaching, peer 
learning, and networking events specific to their unique needs now have 

a trusted, knowledgeable partner right here in Northeast Wisconsin.

Classes and workshops starting in September include: 

Marketing
Made Lean

4-part series
focused on the
fundamentals
with follow-up

one-on-one
coaching.

E-Seed ™ 

A business planning
and management

course for both
early-stage and

experienced
business owners. 

PeerSpectives ™
and PRESS ™ 

Peer-to-Peer
Learning Roundtables 

facilitated by
Karen Widmar, MBA, 

licensed facilitator and 
certified coach. 

Courses offered
throughout the region 

including Shawano,
Marinette, Green Bay,

and Algoma.

For more details,
log on to

www.nwtc.edu/erc
or call

920.498.7124 


