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if you work at one of the many small- to 
medium-sized businesses that form the 
backbone of wisconsin’s economy, you 

probably have a good idea of what a patent is 
— a property right granted by the government 
that gives the patent holder exclusive rights to an 
invention for a limited time.  

You probably also understand that a patent 
is not a ticket to automatic fame and fortune but 
a practical tool that can help foster a profitable 
business if combined with the right marketing 
strategy, sufficient capital, hard work, and some 
luck.  

You may even have been involved in the 
patenting process as an inventor, but you still 
may have lingering doubts, uncertainties, or 
misconceptions about patents.  

Following are a few common 
misconceptions people tend to have about 
patents.

•Rights granted by patents. One persistent 
misconception is that a patent gives you the right 
to sell products covered by the patent.  Actually, 
a patent gives you the right to prevent others 
from selling products covered by the patent. 
(Besides selling, patents regulate making, using, 
importing, and offering for sale.) The distinction 
to keep in mind is that although you can stop 
others from selling products covered by your 
patent, someone else might be able to stop you 
from selling your own patented product.  

This could happen if the other party already 
has a patent that “dominates” your patent, or 
that covers some other feature of your patented 
product.  

For example, your patent might cover 
a particular type of overload protection for 
welding devices, but the other party’s patent 
might generically cover any overload protection 
for welding devices. Or, your patent might cover 
a particular combination of materials in a coated 
paper product, but the other party’s patent might 
cover any paper product that contains one of 
those materials.

•Published patent applications vs. 
granted patents. These days, most u.s. patent 
applications are published before they are 
“issued” or “granted.” To the untrained eye, the 
published patent application can be confused 
with the granted patent because they typically 
have the same drawings and the same detailed 
description, they both typically have a list of 
claims, and they have similar cover pages.  

Despite these similarities, a published 
patent application by itself — unlike a granted 
patent — carries essentially no legal weight and 
cannot be used to stop others from selling the 
invention.

•Parts of a patent. A granted patent has 
distinct parts that are arranged in a standard 
format including a title, detailed description, 
claims, and (usually) drawings.  The detailed 
description is the part of the patent that describes 
aspects of the invention in detail.  This part 

of the patent explains the drawings, and may 
include descriptions of specific embodiments or 
“examples” of the invention that were actually 
made and tested.  Following the detailed 
description, the claims are presented in a list of 
numbered sentences.  These claims define the 
legal scope of the invention.

People sometimes confuse the legal impact 
of the detailed description and the claims of the 
patent. For example, the detailed description 
may cite a specific material, component, or 
dimension. People sometimes mistakenly assume 
such a specific citation limits the legal scope of 
the patent, even though it does not appear in the 
claims.  

in another setting, while the patent 
application is being written and before it is 
submitted to the patent office, an inventor 
may object to referencing a specific material, 
component, or dimension in the detailed 
description in the mistaken fear it would 
necessarily limit the legal scope of the patent.

•Types of patents. The U.S. patent 
laws define different types of patents and 
patent applications, such as “design” patents, 
“provisional” patent applications, and “ordinary” 
(non-provisional) applications.  People 
sometimes confuse design patents, which protect 
the ornamental appearance of a product, and 
are relatively brief and inexpensive, with other 
patents.  People also often misunderstand the 
differences and similarities of provisional and 
ordinary patent applications, a discussion of 
which is beyond the scope of this article.

•Effect of new patent law. The “America 
invents Act” (AiA) was signed into law a few 
years ago and converted the u.s. patent system 
from “first to invent” to “first to file.”  some 
people assume this means laboratory notebook 
procedures, wherein engineers keep careful 
records of their development work, are no longer 
needed because the date of invention is now 
irrelevant.  however, careful notebook records 
are still useful, e.g., to defend against someone 
else who derives the invention from you and 
then asserts their patent against you.

Misconceptions about 
patents are many

Stephen Jensen is an attorny with Wilhelm Law, 
S.C. in Appleton. 
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