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when you were young you may 
have asked “who’s that?” when 
you first noticed the words “Pat. 

Pending” stamped on a product or a label. 
Later, you probably learned this is short 
for “Patent Pending” placed there by the 
manufacturer to put others on notice that the 
product is the subject of a pending patent 
application.

Ordinarily, the manufacturer would 
change the wording of the notice to “Patent  
X,XXX,XXX” (or the like) after the patent 
application was granted or allowed by the u.s. 
Patent Office, where X,XXX,XXX refers to 
the particular number assigned to the granted 
patent. Marking the product in this way with 
the granted patent number makes it easier 
for the patent owner to collect damages from 
future infringers.

But before the patent issues — or even 
if no patent ever issues from the patent 
application — the manufacturer may still 
benefit from being able to mark its product 
Patent Pending for the duration of the patent 
application. The patent pending mark serves 
as a deterrent. it warns would-be competitors 
to think twice before jumping into the market 
with a copy of the product, because if and 
when the pending application becomes a 
granted patent, suddenly all sales of the copied 
product by the competitor become infringing 
sales.

uncertainty in the mind of the competitor 
enhances the deterrent effect. when was the 
patent application filed? without knowing 
that, one cannot determine whether a past 
event or publication is prior art. what 
feature(s) of the product does the patent 
application cover? The product might have 
numerous features, any one or a combination 
of which may be the subject of the patent 
application. how broad or narrow is the 
coverage?  even if you know what feature(s) 
are the subject of the patent application, the 
claims of the patent application might be 
narrow, such that the competitor could easily 
design around to avoid infringement, or the 
opposite might be true. when will the patent 
issue? it could be imminent, e.g. this week 
or next week, or it could be far off into the 
future, or even never, if the patent application 
becomes abandoned.  The more questions like 
these that are left unanswered, the riskier it 
is for the competitor to jump into the market 
with a copy of the product.

historically, u.s. patent applications 
were prosecuted in secret, with only the patent 
applicant, and their designated patent attorney, 
being aware of the existence and status of the 
application.

in that framework, the “Pat. Pending” 
warning had maximum deterrent effect.  This 
changed in 2001. in that year, the u.s. Patent 
Office began publishing most (but not all – see 
below)* u.s. patent applications 18 months 

after their earliest effective filing dates. 
The 18 month publication of most u.s. 

patent applications continues to this day. even 
if the patent application remains pending for 
many years, the public is put on notice of its 
existence via the publication.

Furthermore, the u.s. Patent Office 
website provides a free service, known as 
Patent Application information Retrieval 
(PAiR), that allows anyone to view both 
the status and the prosecution history of any 
published patent application or issued patent.  

Thus, once a patent application is 
published at the 18 month date, and thereafter, 
anyone may access PAiR and view pdf images 
of the originally filed patent application 
and all correspondence between the patent 
office and the patent applicant, including all 
rejections the u.s. patent examiner may have 
made, and all responses to such rejections, 
and amendments of the application, by the 
applicant’s patent attorney.  

The document list is regularly updated, 
and all of the documents remain available 
through PAiR after the patent application 
becomes a granted patent.

The PAiR database is clearly a powerful 
tool for monitoring the progress of a 
competitor’s published patent application, 
but for those who mark their products Pat. 
Pending, it diminishes the deterrent effect of 
that notice by publicizing all the details of the 
patent application.  

Despite this, depending on circumstances, 
there may still be a significant deterrent effect 
if the application is one that could spawn 
a patent that would cover the competitor’s 
product.

*not all u.s. patent applications are 
published at the 18 month date.  if, at the 
time of filing your patent application, you 
stipulate not to file the application in any other 
countries, you may request non-publication.  
Your application will then not be published, 
and will not be available through PAiR, 
unless and until it actually issues as a patent. 
This non-publication option may be highly 
desirable for some patent applicants.
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